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extending the statutory period for fil-
ing suit, shall not be treated as a re-
quest for reconsideration. Claimant or 
claimant’s authorized representative 
shall be notified promptly that the 
writing is not considered a proper re-
quest for reconsideration. 

(c) Effect of presentment of request. The 
presentment of a proper request for re-
consideration starts a new 6-month pe-
riod for the DON to act on the request 
to reconsider. The claimant may not 
file suit until the expiration of the new 
6-month period, or until after the date 
of mailing of the final denial of the re-
quest. Final denial of a request for re-
consideration shall be accomplished in 
the manner prescribed in § 750.30. 28 
CFR 14.9(b). 

§ 750.32 Suits under the Federal Tort 
Claims Act (FTCA). 

(a) Venue. Venue is proper only in the 
judicial district where the plaintiff re-
sides or where the act or omission com-
plained of occurred. 28 U.S.C. 1402. 

(b) Jury trial. There is no right to 
trial by jury in suits brought under the 
FTCA. 28 U.S.C. 2402. 

(c) Settlement. The Attorney General 
of the United States, or designee, may 
arbitrate, compromise, or settle any 
action filed under the FTCA. 28 U.S.C. 
2677. 

(d) Litigation support—(1) Who pro-
vides. The adjudicating authority hold-
ing a claim at the time suit is filed 
shall be responsible for providing nec-
essary assistance to the Department of 
Justice official or U.S. Attorney re-
sponsible for defending the Govern-
ment’s interests. 

(2) Litigation report. A litigation re-
port, including a legal memorandum 
emphasizing anticipated issues during 
litigation, shall be furnished to the ap-
propriate Department of Justice offi-
cial or U.S. Attorney. 

(3) Pretrial discovery. Complete and 
timely responses to discovery requests 
are vital to the effective defense of tort 
litigation. Subject to existing per-
sonnel and resources available, appro-
priate assistance shall be provided. The 
Judge Advocate General should be no-
tified promptly when special problems 
are encountered in providing the re-
quested assistance. 

(4) Preservation of evidence. Tort liti-
gation is often accomplished over an 
extended period of time. Every effort 
shall be made to preserve files, docu-
ments, and other tangible evidence 
that may bear on litigation. Destruc-
tion of such evidence, even in accord-
ance with routine operating proce-
dures, undermines defense of a case. 

§ 750.33 Damages. 
(a) Generally. The measure of dam-

ages is determined by the law of the 
place where the act or omission oc-
curred. When there is a conflict be-
tween local and applicable Federal law, 
the latter governs. 28 U.S.C. 1346(b). 

(b) Limitations on liability. The United 
States is not liable for interest prior to 
judgment or for punitive damages. In a 
death case, if the place where the act 
or omission complained of occurred 
provides for only punitive damages, the 
United States will be liable in lieu 
thereof, for actual or compensatory 
damages. 28 U.S.C. 2674. 

(c) Setoff. The United States is not 
obligated to pay twice for the same in-
jury. Claimants under the FTCA may 
have received Government benefits or 
services as the result of the alleged 
tort. The cost of these services or bene-
fits shall be considered in arriving at 
any award of damages. For example, 
the cost of medical or hospital services 
furnished at Government expense, in-
cluding TRICARE payments, shall be 
considered. Additionally, benefits or 
services received under the Veterans 
Act (38 U.S.C. 101–800) must be consid-
ered. Brooks v. United States, 337 U.S. 49 
(1949). 

(d) Suit. Any damage award in a suit 
brought under the FTCA is limited to 
the amount claimed administratively 
unless based on newly discovered evi-
dence. 28 U.S.C. 2675(b). Plaintiff must 
prove the increased demand is based on 
facts not reasonably discoverable at 
the time of the presentment of the 
claim or on intervening facts relating 
to the amount of the claim. 

[57 FR 4722, Feb. 7, 1992, as amended at 72 FR 
53420, Sept. 19, 2007] 

§ 750.34 Settlement and payment. 
(a) Settlement agreement—(1) When re-

quired. A settlement agreement, signed 
by the claimant, must be received prior 
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